Invalid claims about refugees

 

Contrary to what you've heard, it is possible to give all asylum seekers a fair hearing, but the refugee board needs the resources to do it

 

By Peter Showler, Citizen Special July 17, 2009 9:06 AM 
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The pathology of government policy crises is depressingly predictable. Long years of neglect of government systems by politicians in favour of short-term political benefit is followed by a sudden crisis, either real or manufactured, that is in turn followed by hasty action. To be fair to the politicians, apart from the demands of their various political constituencies, they are often surrounded with self-serving advice from senior bureaucrats who speak only convenient truths to their political masters.

In this case, the crisis is the imposition of visa requirements on the citizens of Mexico and the Czech Republic by the Canadian government followed by the minister of citizenship and immigration's call for reform of Canada's refugee system. At best, the visa restrictions are a band-aid solution to the problem. A hip to ankle cast may be a better analogy, as it more accurately conveys the serious inconveniences that visa restrictions impose on Mexican, Czech and Canadian interests.

For Czech and Mexican refugees, the result is far greater than inconvenience. Many will be denied access to one of the few countries that will give their claims a fair hearing.

It is true that the Mexican situation draws legitimate refugee policy concerns. Mexico is a continental neighbour; more than 8,000 claims were made last year and that number would have been greater this year. The acceptance rate for Mexican claims in 2008 was 11 per cent although it is important to remember that 11 per cent means hundreds of people had a well-founded fear of persecution and needed Canada's protection. The Czech claims are very different. Fewer than 900 claims were made last year and, of the claims that received a hearing, more than 80 per cent were granted asylum. That number has dramatically increased this year to nearly 2,000 and the acceptance rate remains very high.

There is one similarity to the refugee claims from both countries. The legal and evidentiary issue is not whether the Mexican and Czech governments are persecuting their citizens, as Citizenship and Immigration Minister Jason Kenney has mistakenly said, but whether they have the capacity to protect those citizens who are threatened with persecution by others. Despite Kenney's remarks about fraudulent refugee claimants, these are complex legal and factual questions. Both of our judicial institutions, the IRB and the Federal Court, have struggled to provide clear, consistent answers.

So is this a crisis? Is there a need for a drastic reform of Canada's asylum system? From the broader international view, poor countries host about 90 per cent of the world's 14 million refugees. Wealthy countries such as Canada and European nations contribute modestly to the support of refugees in camps and spend a great deal of time and effort keeping refugees away from their own borders. As a country of immigration, Canada accepts on average approximately 250,000 new immigrants per year and refugees traditionally comprise only about 13 per cent of that number. Clearly, Canada has room for more.

On the other hand, in an era of globalization, asylum systems can be overwhelmed by large claim flows where a significant number of claimants are economic migrants although some may be fleeing crippling poverty and discrimination. If there is a driver that attracts fraudulent claims, it is delay, the prospect of being able to remain in the asylum country for years, earn money and possibly, eventually remain for non-refugee reasons.

Any reforms should address chronic weaknesses in Canada's refugee system. The IRB has a capacity to decide 25,000 to 30,000 claims per year and has a backlog that exceeds 60,000 claims. IRB members are still appointed by a political process that cannot respond to the operational needs of the board and does not appoint members solely on merit although many individual IRB members do difficult work very well. There is no reliable appeal system to catch IRB errors. The Federal Court triages 85 per cent of refugee applications without a full review. The back end of our refugee process is mired in administrative decisions that take years to complete. The bureaucrats blame the courts and the IRB and hide their own gross inefficiencies. No one can tell you the average length of time for the hearing, review and removal of unsuccessful refugee claims. The only honest answer is years upon years.

There are solutions available. The key is prompt removal after a fair, well-reasoned decision and a legitimate appeal for refused claimants. That requires independent, highly qualified decision-makers selected without any political involvement. It is the integrity and reliability of the decision that allows for the prompt removal of failed claimants.

Unfortunately, Mr. Kenney is looking for a very different kind of reform, a "two-tier system" that separates valid from invalid claims very quickly at the border. He is not the first to naively believe that refugee decisions are simple and can be easily categorized. He cites the United Kingdom's system as a model, a system which has been widely discredited as both unjust and inefficient.

To promote such a draconian reform, it is convenient to paint refugee claimants as fraudulent, whether or not it is true. In 2001, Australia invoked a refugee crisis and shut down its refugee system. It diverted the Norwegian tanker Tampa with its 433 refugees to the island of Nauru while then prime minister John Howard railed against smugglers and false refugees. Few know that more than 85 per cent of those refugees were eventually found to have valid refugee claims.
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